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Any person aggrieved by this Order-in- Apncal may file an appeal to the appropriate authority in the following

(A)

way

I

( i)_

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGSI' Act in the cases where
one of the issues invoTved relates to pla'c6 of supply as per Section 109(5) of CGST Act, 2017.

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGSI' Act other than as mentioned in
para- (A)(i) above in terms of Se'ction 109(7) of CGST Act, 2017

(!)

(iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 4017 and s,hall Pe
aid6mpanied with a fee of Rs. One Thousand for 6very Rs. One Lakh of Tax or Input Tax Credit involved or the
differe'nce in Tax or Input Tax Credit involved or the amount of fine, fee or penalty determined in the ordel
appealed against, subj6ct to a maximum of Rs. Twenty-Five Thousand.

! (B) Appeal under Section 112(1) of CGST Acl, 2017 to Appellate Tribunal shall be filed along with relevant
dbtuments either electronicdlly or as may be notified bV-the Registrar, Appellate Tribunal.in FORM.GST APL-
05, on common portal as prescfibed unddr Rule 110 of CGST FluIds, 201.7, ',lhd shall be acco'mpanied by a copy !

of the order appealed against within seven days of filing FORIVI GST APL-05 online.

! (i) i
/\ppd-at taba RIaa b’dfdrd A'pp-eilbt6 Fribu n-al under 'Sectidi i-i:i-2-(g) -af the C6ST-Adt,–2eii7’i [ter paVing -- - ' -i

(i) Full arnou.n!_of Tax,_!nj_eJe SIL.Fine,.IcQ.quIJenalty..arising from the impugned order, as is
admitted/accepted by the appellant, and

(ii) A sum equal to twenty_ jae__p.pr sqn\ of the remaining amount oF Tax in dispute, in addition to the :

amount paid under Section 107(6) of CGSI' Act. 2017, arising from the said order, in relaLion to which
the_ appeal has been filed.

I-he Central Goods & Service Tax ( NinLh Relnovai of Difficulties]Order, 2019 dated 03.12.201.9 has provided I

date on which the President or the State President, as the case may be, of the Appellate Tribunal enters
that the appeal to tribunal can be made within three months from the date of communication of Order or !

office, whichever is later.
I

I

i (ii)

t-

(C) ng 3 siT?IN qTfqF6rIY ml 3rd
fBI!, a=flvr2Ff ftl8TRtbr

Jul it #dfiRr wrq©. f&tin aiR atl\naII unqrd th
FaR

!ting to filing of appealFor elaborate. detailed
: appellant may refer to thI

to the appellate authority, the
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ORDER IN APPEAL

The Assistant (;omrhissioner, CGST, Division-VII Ahmedabad South

(hereinafter referred to as the 'Appellant/Departmentn in terms of Review Order

No. 2] /2023-24 dated 12.05.2023 issued uhder Section 107 of the CGST Act, 2017,

has filed the present appeal offline in terms of Advisory No.9/2020 dated

24.09.2020 issued by the Additional Director General (Systems), Bengaluru. The

appeal is filed against Order No. WS07/O&A/(}ST/OIO-07/ AC-RAG/2022-23 dated

1 7.11.2022 (hereinafter referred to as the 'Impugned Ordern passed by the

Assistant Corrrrnissioner, CC:ST, Division VII, Ahmedabad South (hereinafter

rcfcrrcd to as the 'Adjudicating Authority I . td-M/s. Dharti Madrid County LLP,

311, Tscon Mall, Above Star India Bazaar, Jodhpur, Satellite, Ahmedabad 380 -015

(hereinafter referred to as the 'Respondewtl .

2. Briefly stated the fact of the case is that the Respondent was

registered under Service Tax Registration No.AAFiFD5340BSD00 1 for providing

services under sub-clause (105) of Section 65 of the Finance Act, 1994.

of records of the Respondent by !he, C(;ST Audit officers for the period

14- 15 to June 201.7 and as per Final Audit Report No.326/2018 dated

.201.8 issued by the AC, Circle-IV, CTA, CGST, Ahmedabad it emerges

t;

di

#:g

(i) on verification of TRAN-l' and ST-3' Returns for the period April-

June’2017, the Respondent has wrongly carried f6rward the closing balance

credit of KKC amounting to' -Rs.. 2,98,736/- as transitional credit which is

inadmissible as per proviso to Section, 140(1) ' of the CGST Act, 2017; the

Respondent agrced to the audit objection and reversed the ITC amount of

Rs.2798l736/.-, however denied . to pay the interest stating that they never

utilised it.

(ii) further on verification of TRAN.- 1 and recopciliation il was observed that

the Respondent had carried forward the credit of Rs.29,03,913/- on the inputs

held in stock in Table 7 A, on which the CENVAT was not available in the

Service Tax -Regime in TRAN- 1 as .transitional credit. The RQspondent could

not justify as they were not maintaining any inventory of stock and whateve1

stock that has been shown in table 7 A denotes the stock that has already been

used in under corlstrucLion build;rIgs. Thus, the transitional inputs already

used in construct Ii.on and contained in works in progress as on 30.06.2017 rs

inadmissible in lieu of provIso Scct lion ] '4,0(3) read wit:h Section 2(52) of thc

COST Act, 20 1.7.

3. In r(:SPOIIS;C to said 'FRAN-1, a SCN was issued to the Respondent stating

as to why --
1
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1

a> ' Or\ amount’ of closing b-atance of Rs.2,98,736/ - wrongly cculied fonuc,rd oy’

Credit of KKC. -as rePecting'. in the ST-3 retunr filed for the peI{od oy’ Apr_yune

2017- 18, in TRAN-1 as transItional credit should not be de71artek(i/ recovered-'

under Section 73(1) of CGST Act, 2017 read with Rule- 121 of' CGST Rules, 2017,

As the said CLsse$see had..teversed the dijferenddl antoura or Rs.2,98,736/ -; toby

the said amount .of Rs.2,98,736/ - ' should not be- appropllatqd under Section 73

of the CGST Act, -.2017 reQc{ tuM:h Rule 121 .of the CC,S’F- Rules> 2017.

(ii) An input tax credit".awtount of Rs,29,03,913/- wrongly taken in table No.7

o.f TRAN-1, shnutd. not ,be'-dem-and'ed/ recouereci .under Sectiot’t 73(1) of CGS’I: Act,

2017 react with RuLe' 12 1 :of (;GST Rules-2017.

(iii) Interest at 'dpphcabte fates pncter Sectioi{ 50(3) of' the CGST Act, 2017

should not be demanded - and recovered from them on . the wrongly cctnied.

/Olu;ard of the closing balance- of creciit of’ KKC and wrong credit tcdcen in TRAN

1, as naIl-ated at (V &; (ii) above,

(i?) Penalty should not be imposed upon them under- Section 125 of the CGS’i'

Act, 2017,

4. The adjudicating authority vid.e his 'impugned order had found that;-

(i) the interest:' in re'spect of credit of 1(KC availed, is chargeable in those

cases where the Input-Tag Credit have been wrongly availed and utilised. but in

the present situation; the service provider has n6t' utilised the ITC therefore,

the interest cannot be charged from them.

i

the project was under construction stage a8 on 01.07.2017 and the

has Correctly availed the ITC on the inputs contained in the under

buildings as they have paid GST on supply of services.

pondent

gtruction

TRAN-1. The adjudicating authority had accordingly dropped the proceedings

initiated against the' Respondent.

In vIew of the aforesaid grounds, the adjudicating authority held that thc

Respondent has correctly carried forward Lhc ITC of Rs. 29,03,913/- in their

5. During Review .of the ''IdiptLgned Order dated 17.11 .2022 the department has

observed that the impugned order is npt legal19 tenable and' proper on the foIIo ding

grounds :

thctt the 'acijuciicating duttwhty. has simply acCepted the contgnlions of the

noticee that they hat>e - taken, the eLigible credit of Rs. 29 ,03 ,9 13/-, tcU an in

table No 7 of TRAN-I and siTIPly accepted the noticee reLiance of OLA No.

AK/ ADC/GST/522/R(3D-APP/2021-22 dt -31.12.2021 in the case of M/s

Goclrej (Jreenuieu> Housing Ltd. uihere in it was held tttCLt credit on inputs TM’i

2
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'~* bars held in stock and/ or used in the under construction buitdhrg(WIP)as on

appointed date of 01.07.2017 is eLigible credit under Section 140(3) of CGST

Acti2017 and held that the appellant has correctly transited the ITC to the

GST regime;

I

It appeaFS that the adjudicating authority ha.s not correctly appreciated the Section

140(3) of the CGST Act, 2017;

The contention of the. assessee does not appear to be correct as a building under

constntction being attached to earth cannot be caLled ''good£," in terms of defInition

as per Section 2(52) mentioned above c,hd in terms of pclrious case laws under

erstwhile Central Excise Act, 1944;

- the condition no. (u) as mentioned in Section 140(3) has also not been julfItted. It

may be noted that the registered person u>ho is eligible for any abatement under

this Act (CGST Act) cannot claim the above said Credit on input contained in their

goods or semi-$nished goods. As the said assessee was eligible for

under this Act, therefore the assesses u;ere not eligible to take credit

i.e. $nished goods or semi-fInished goods;

t the credit of inputs 'Ce7nent ind TMT Bars are used for const?IICHen of

buildings buNch is an immovable property . Therefor8, in vietu or above criteria

mentioned in Section 17 of the CGST Act, 2017, the decision of the adjudicating

authority that the noticee has correctly avcdIed the transitional credit of Cement

and TMT Bars used in the construction of Building,'does not appear td be legal cmd

& d

'eITLerLt

proper,
y

the adjudicating authority should have considered the Section 17 of the CGST Act>

2017 which clearly restrict the eljgibaity of input tax credit in the case of

inputs/ input services used for construction of an immouable property (other than

plant or machinery) and should kaye conpnned the demand of input tax credit of
Rs. 29,03,913/- made in the show cause notice;

they further pray to set aside the No.WS07/ O&A/ GST/ OK)- 07 dated :17. 1 ] .2022 ;

passed by the Assistant Commissioner, Commissioner, CGS’f, Div-VII, Ahmedabad
SOII th,

Personal Hearing:

6. Personal I-Iearing in the matter was fixed/held on 21.11.2023 wherein

Mr. Nirav Pankaj Shah, Advocate appeared on behalf of the Respondent and stated

that TRAN- 1 is filed for the services provided for under construction buildings. ’rlle

appeal of the department is mainly on the ground that TRAN-1 credit is not

3



...;£;$@iS;-it=?i;\$ ' - .G APPI//AI)C/GS’FD/3C)5 /2023

admissible since the same is availbd on imMovable property, which is a mis

interpretation of t:hQ law. .He further submitted that the appeal is filed on “S’1*-4
\-/

therefore on technical ground also Departmental Appeal is npt maintainable. He

further submitted additional submissions and requested to reject the Departmental

Appeal.’ Accordingly, the Respondent has subrnitted their reply/submissions dated

nil as under -

':' The Respondent plaCed reliance on the OIA passed by the Additional

Commissioner, CC]'S’l' Raigad in case of N\Is. Godrej Greenview llousilrg

Ltd. wherein under the similar circumstances- the input tax credit was,

allowed to be transitioned and that order was upheld by the Commissioncl

' (Appeals) in favour of the assessee;

•i' The adjudicating authority has correctly. issued the DIO dated 17.11.2022

which is Idgally valid and correct. ’1'here is; no substance in the appeal Filed

by the Revenue ' Department on the following grounds. which are

independent and without prejudice to each other;

':' The appeal filed by the department is in form-ST-4 which is a form of filing

the appeal before the Commissioner (A). However, in the presQnt rnaLtcr

the dispute is pertaiAing to a period from July 1;' 2017 and Lhcrcforc

pertaining to GST. The revenue department has filed the present. appcal

under the incorrect law and incorrect forrh;

'i' The revenue department cannot abpr6bate and reprobate for the same

issue. Tha Respondent is engaged in providing construction services; in

service tax regime also the. Respondent was' eligible to claim ccnval credit

of eligible inputs, input services and capital good$ and similarly in as’i

regime the Respohdent is eligible to clajm input tax credit of eligible

inputs, input services and capital goods. Once the services provided are

considered as a %cable service liable to GST ,then at the same' time thc!

revenue . cannot contend that the stock -held by the . Res'pondcnl is

immovabl,c' properties .

& . The revehud de'p£irtrnent has no a'uthorit)' to recover transitional credit

under Se(.=don 73 of the CC,ST Act> 2017;’ As per the statutory provisions

that the recovery proceedings can be initiated only in a case where the tax

has not been paid or short paid or erroneously refunded, or where. inpul
tax credit has been wrongly a\Failed or utilized for any rcasc?n. ’Fhercforc it

is necessary to understand Lhat whether the transitiqnal credit would be

covered within the meaning of input tuc credit.

a Appellant cited the .case law of The Hon’bIc Jharl<hand High Co't.Irt in case

of Usha Maltin Ltd. in theit favour a,here .as it stands today and is clear

that for transitional credit proceedingg cann.ol be initiated 'under Section

I

\

I

I
I

I

It . : I.g

J+l+ 4
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73 of CGST Act, 2017 and the appeal filed- by the department is liable to be

dismissed

':' Since no recovery proceedings can be initiated there is no question of

levying interest under Section 50(3) of the CGST Act, 2017 and penalty

under Section 125. which is general in nature.

Discussion and Findings :

nB

7. 1 have carefully gone through the facts of the case, grounds of

appeal, submissions made by the 'Respondent’ in' the Appeals Memorandum as

well as through additional submission’s and documents available on record. It

is obscrvcd that the Respondent' had availed 'the transitional credit of Total

29,03,913/- by filihg TRAN- 1 in their electronic credit ledger in respect of

inputs viz. cement, steel bar, etc held in stock an appointed day and which are

contained in their semi-finished arid finished goods, under the provision of

Section 140(3) oFCGST Act, 2017.

8. Show Cause Notice was issued to the Respondent in this regard.

the Adjudicating Authority has- pass-ed the impugned ; order on

2022 and dropped the proceedings initiated against RespondenF vide OIC)

WS07/O&A/GST/OIOi"07/ AC-RAG /2022:23 ' dated ' 17.11.2022.

gly, the appellant/department hag preFerred the present appeal.

'ter

9(i). In this case, the transitional -credit of Rs. 29,03,913/- availed by the

'Respondent on the inputs' contained 'in semi-finished br finished goods held in

stock on the appointed day h'as held inadmisgible and ordered for recoverY. Tt

is observed that transitional credit availed by the Respondent was held

inadmissible under Section 140 (3) of COST Act, 2017. For better appreciation

of facts, I refer to Section 140 (3)-of casT Act, 2017 as under:

Section 14 C) (3) of CGST Act, 2C)17:-

A registered person, who was not liable to be registered under ’the existing

Ian,1 or who was engaged in the manufacture oF exempted goods or provision

of exempted services, or who was providing works- contract service and was

availing of the benefit of Notification No. 26/2012-Service Tax, -dated the

20th' June2 2012 or d' first stage dca ter or a second stage dealer or a

registered importer or h' depot of a manufacturer, shall be Cntit:led to take, in

his electronic credit ledger, credit of eligible duties in respect of inputs held

in stock and inputs contained in semi-finished or finished goods held in

stock on the appointed day, within such time and in such manner as may

bc prcscrib€.'d1 subject Lol the following conditions, namcly:–

(i) such inputs or goods are used or intended to be used for making

taxable supplies under this Act;
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(ii)

(111)

the said registered. pW@@Wb}e’ for input tax cr&dit on s,.lcI,
inputs under this A6(! - ''-': \:}i '' '- i

the said registered person is in possession of invoice or other

prescribed docume'n-ts evidencing payment 'Qf duty under the existing

law in respect of such inputs;

such invoices or other -prescribed documents were issued not earlier

}han twelve m9nths immediately preceding the appointed day; and

the supplier of services is not eligible foI any abatQment under this
Act

B

q

(iV)

(V)

9(ii), As the supply of service in rclati6n to construction of residenLial

complex also involves transfer of "land/undivided share of land" which do not

attra.ct'GS’I', the value of such land/ undivided share of land shall be deemed

to be ] /3rd of the total amount charged for such supply. As such G'S’l' on

Residential Complex jfor which a ' ' part or tc) I n 1

consideration is. received prior to issue of a completion/occupancy certificate

or its first occupancy, whichever .is edrlier1, shall be 2/3rd of the total

consideration charged for such supply (thus GST payable on a Flat/House/

Complex would works out to be 12% of the tot$1 Consideration inclusive- of the

value of land/ undivided share of land). As such l’l'C claimed of Rs.

29,03,913/- on the inputs contained in their finished goods or semi-finished

goods (i.e, building under development) held .in stock on the appointed day is

found to be admissible as ' per condilioh rncntioned at abovc

(v) of Section 140(3)' of the CGST Act,2017.tron

. ' it is seen that ' in the case ' of M/s R.B. Construction Company

19 ,(23) (J.S.T.L. - 429 (App.- - A. A.R.-GST), Appellate Authority For Advance

Ruling Under G'S’I’, Gujarat, has held as under:-

10.6 Section 2(52) of the CGS’i' Act, 2017 and the GG-ST Act, 2017

defines the term 'goods' as every kind of movable property other than

money and securities but includes actionable claim, growing crops, grass

and things attached' to or forming part of the land which are agreed_ to be

severed before . supply -or under a contr Bct df supply. The wg)rk of the

appellant fal19 Within -the definjtion of -'.works contract' as given undcl

Section 2(119) .. of ' th.e" CGST. Act, 2017 'and the GGST Act, 2017.

Therefore, even :if the. contrQct of the appellant Was on work-in-process

stage on the appointed'.day, the same would not be covered within the

terms 'semi-finished''.-'or nhished goods' as the term ’goods' covers

movable property and not immovable property,
E
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’P"'lO(ii). In view thereof, the Respondent is not entitled to avail input tax

credit in respect of inputs held in stock and inputs contained in semi-finished

or finished goods held in the stock under sections 140(3) of the CGST Act,

2017. As per Section 2(59) of the CGST Act, 2017, inputs means any goods

other than capital goods used or intended to be used by a supplier in course of

furtherance of business. Whereas as per Section 2(52)of the said Act "Good-s'

means every kind of movable property other than money and securities but

includes actionable claim, growing crops, grass and things attached to or

forming part of the land which are agreed to be severed before supply or under

a 'contract of supply.

a

11. 1 further refer the letter F.No.381 /274/2017, dated 27:2-2018 issued

by the Directorate General of Audit, New Delhi. The said letter was isgued in a

case of M/s. ABC wherein it was noticed during. the audit that .the said

assessee has taken transitional credit oF inputs (bricks, TMT ,bars and rods,

cement etc) held in stock as on 30-6-2017 as well as on inputs contained in

their building under development. The DG (Audit), referring to the provisions oF

Section ] 40 (3) of CGST Act, 2017 clarified as under;

As per Section 2 (59) of the said Act, ~ inputs’ means any goods other than

capital goods used or intended to be used by a supplier in course of

fuaherance of business. As per Section 2 (52) of the said Act, ’ -Goods’

i means et;eng kind of movabLe- property other than money and securities but

includes actionable claim, growing crops, grass and things attached to or

i forwting part of the land which are agreed to be -severed before supply Ol

under a contract of supply. M/ s. ABC referred to Section 140 {3) of the

CGST Act, 20 17 and subrrtitted that they waited the credit of Rs.59.24

tctlc}\ in Tran I against the inputs contained in their $nished goods or semi

finished goods (i.e. their buildings under development) held in stock on the

appointed day. The contention of the assessee does not appear to be

cot7ect as a building under construction being attached to earth cannot be

caLled 'goods’ in tellus of defnition as per Section 2(52) mentioned at>Que

and in ' terms of uarious Qctse laws under erstwhile Central Excise Act,

1 944. Therefore it is appears that in the case of buiLding co?ts£7rtction, the

tralrsitiortat credit of inputs already used in construction and contained in

WII:' as on 30-6-20 1 7 is not admissible.

12(i). In view of above, the provisions of Section 140(3) of CGST Act, 2017

allows transitional credit of inputs contained in semi-finished and finished

goods in stock as on appointed day only to the specified class of persons.

Howevcr, clarification issued by DG (Audit) Categorically rules out transitional

crcdit of inputs already used in construction of building in stock and containcd



GAPPIJ/ ADC/ GS’I'D /305 /2023
r'

in work in. progress as on. '30-6-2017 on the ground that such buildings does

not fall under the definition of !g&8Wg'©g@## under Section 2(52) of CGST Act,
\-/

201.7 under whiQh 'goods’ is d6hne-d %' rtf8;ah'’-8nly movable property .

a

a

12(ii). Concurrent- reading of Section 140(3) of C-G'ST Act, 2017, SecLion

2(52) of CGST Act; 2017 and' Qlarification issUed by DG (Au.dil) leads that, Lhc

term 'goods?' given under- Section 140 (3) of CG.ST 'Act, 2017 means every kind

of movable propetty. Therefore,- td qualify for availing transitional credit or

eligible duties of input contained in semi-finished' or finished 'goods’ in,'terms of

Section 140(3), such goods- ought to be 'movable goods. In this case, transitional

credit of Rs. 29;03,91:3/- Bras availed on' inputs already used in such

buildings/ structures and contained in under ' construction

buildings/structures (work-in-progress) . Such ' buildings/structures are

undoubtedly immovable -goods. Since Section '14'Q(3) read with Section 2(52)

allows transitional credit only on inputs used fidished/semi-finished goods of

movable nature, transitional credit of Rs. 29,03,913/- availed on inputs used

in such buildings/str-uctures' is not admissible. The registered person who is

eligible. for any' .abatemedt under CGS’l' Act canndt claim the credit under

reference in view of the -c6nditiQn (v) of Section 140(3) of CGS’l' Act, 2017.

13. The. interest is levied on “ineligible ITC availed and utilized” under

Section '50 of CGST Act, 2017. Therefore, interest is leviable in' the present

case. The Respondent is also liable for penalty under Section 125 of C(IST Act,

2017 for contravention of the provisions of Section 140 of CGS’l' Act, 2017.

Hence, penalty is also imposable upon the Respondent.

14.. -In view of above discussions, the' appeal filed by the

'Department/ Appellant’ -is allowed and the impugned, ordQr passed by the

adjudicating authority is set aside.

ntH%#ragRT6iMT{&I
rhe Appeal filed by ,'Depaftment’ stand disposed off in above terms.

W(Ade
(Appeals)Joint Commissioher

II Attested li

hmi V)
S upc}lnLendent- (Appeals)
Central Tax, Ahmedabad

Date
Ed

as

: .11.2023

+
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.By R.P,A.D.
To , a

To

The Assistant / Deputy Commissioner, Appellant
CGST, Division – VII, Ahmedabad South.

M/s. Dharti Madrid County LLP
311, Iscon MaII, Above Star India Bazaar

Jodhpur, Satellite, Ahmedabad-380015.

Copy tQ:
1 . The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-South.
4 . The Dy./Asstt. Commissioner, CGST, Division-VII,. Ahmedabad South.
5. The Superintendent (Systems), CGST Appeals, Ahmedabad.
F4-uard File.
7, P.A. File.


