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Passed by Shri Adesh Kumar Jain, Joint Commissioner (Appeals)

Eil Arising out of Order-in-Original No. WS07/0&A/O10-07/AC-RAG/2022-23 DT.
17.11.2022 issued by The Assistant Commissioner, CGST & CX, Div-Vil, Ahmedabad South.

b 31droreRdl &7 1 Td Uar Name & Address of the Appellant / Respondent

~__Appellant Respondent -
The Assistant Commissioner, | M/s Dharti Madrid County New Address:
CGST, Division-VIi, LLP, Wi/s Dharti Madrid County LLP,
Ahmedabad South 311, Iscon Mall, 311, Iscon Nr Mann Party Plot, 4-5,
Mall, Jodhpur. Satellite, Sigma Corporate-1, Sindhu
Ahmedabad-380015 Bhawan Road,,
Bodakdev, Ahmedabad,
Gujarat, 380059
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! Any person aggrieved by this Order-in- Appeal may file an appeal to the appropriate authority in the following
| way.

} . SV S . . o e R e G S

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where
one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

i) B
State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in
(i) para- (A)i) above in terms of Section 109(7) of CGST Act, 2017
(iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be
accompanied Wltﬁ a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit involved or the
difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty determined in the order
appealed against, subject to a maximum of Rs. Twenty-Five Thousand.
L (B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant

documents either clectronically or as may be notified by the Registrar, Appellate Tribunal in FORM.GST APL-
05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied by a copy
of the order appealed against within seven days of filing FORM GST APL-05 online.

) Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 afler paying - -
(i) (i)  Full_amount of Tax, Interest, Fine, Fee and_Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and

(i) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in addition to the
amount paid under Section 107(6) of CGST Act, 2017, arising from the said order, in relalion to which

. __lheappeal has been filed. -~ AT

(if) Ihe Central Goods & Service Tax ( Ninth Removai of Difficulties) Order, 2019 dated 03.22.2019 has provided

that the appeal to tribunal can be made within three months from the date of communication of Order or

date on which the President or the State President, as the case may be, of the Appellate Tribunal enters

office, whichever is later.

(C) o ORI wivell @ 3ds
forg, rdiomelt R derascydin

R T W HaTOe cares, v AR adieas v & |
BN &1 2T HehRd ¥

| appellant may refer to the '
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ORDER IN APPEAL

The Assistant Commissioner, CGST, Division-VIl Ahmedabad South -
(hereinafter referred to as the ‘Appellant/Départment’) in terms of Review Order
No. 21/2023-24 dated 12.05.2023 issued under Section 107 of the CGST Act, 2017,
has filed the present appeal offline in terms of Advisory No0.9/2020 dated
24.09.2020 issued by the Additional Director General (Systems), Bengaluru. The
appeal is filed against Order No. WS07/0&A/GST/0I0-07/AC-RAG/2022-23 dated
17.11.2022 (hereinafter referred to as the Tmpugned Order’) passed by the
Assistant Commissioner, CGST, Division VII, Ahmedabad South (hereinafter
referred to as the ‘Adjudicating Authority’). to' M/s. Dharti Madrid County LLP,
311, Iscon Mall, Above Star India Bazaar, Jodhpur, Satellite, Ahmedabad 380 015

'(hcreinafter referred to as the ‘Respondent’).

2 Briefly stated the fact of the case is that the Respondent was

___registered under Service Tax Registration No.AAHFD5340BSD001 for providing
T i
s :\\%“ £t 'Rg%gff‘}

o0
(en )

g

oé 2014-15 to June 2017 and as per Final Audit Report No.326/2018 dated
; .o.'.20l.8 issued by the AC, Circle-IV, CTA, CG_S’I‘,' Ahmedabad it emerges

(i) on verification of TRAN-1 and ST-3 Returns for the period April-
June2017, the Respondent has wrongiy carried forward the closing balance
credit of KKC amounting to”R's..‘2,98,’.736‘/— as transitional credit which is
ihadmissible as per proviso to Section. 140(1) of the CGST Acf, 2017; the
Respondent agreed to the audit objection and reversed the ITC amount of
Rs.2,98,736/-, however denied. to pay the interest stating that thecy never

“utilised it.

(i) further on verification of TRAN-1 and reconciliation it was observed that
the Respondent had carried forward the credit of Rs.29,03,913/~ on thé inputs
held in stock in Table 7A, on which the CENVAT was not available in the
Service Tax Regime in TRAN-1 as transitional credit. The Respondent could
not justify as they were not maintaining any inventory of stock and whatever
stock that has been shown in table 7A denotes the stock that has already bccn
used in under construction buildings. Thus, the transitional inpuls already
used in construction and contained in works in progress as on 30.06.2017 is
inadmissible in lieu of proviso Scction 140(3) read with Section 2(52) of the
CGST Act, 2017.

3. In response to said TRAN-1, a SCN was issucd to the Respondent stating

as to why ~
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) - (&n’ ambunt'of closing balance of Rs.2 98 736/ - wr ongl y carried forward of
, Credit of KKC"-as reflecting: in the ST-3 retumn filed for the period of Apr June

2017-18, ierRAN-J as transitional credit should not be demanded/ recoverecl "
s under Section 73(1) of CGST Act, 2017 read with Rule 121 of CGST Rules, 2017.

As the said assessee had rever. sed the differential amount of Rs.2,98,736/-, why
the said amount of Rs.2, 98 736/ “should not be appropriated under Section 73
of the CGST Act, 2017 7ec_zd with Rule 121 of theA_CG,S[‘ Rules, 2017.

(i)  An input» tax credit-amount of Rs.29, 03,913/ - A wrongly taken in table No.7
of TRAN-1, should not be: demanded/ recover: ed. unde; Sectiort 73(1) of CGST Act,
2017 read with Rule 121. oj CGST Rules—?Ol 7

(i)  Interest at applzcable rates under Sectlon 50(3} of the CGST Act, 2017

should not be demanded and fc,covered Jrom them on .the wrongly carried

Jorward of the closmg balance of e edzt of KKC and wzonq e edzt taken in TRAN-
1, as narrated at (i) & (ii) above.

(iv)  Penalty should not be imposed upon them under. Section 125 of the CGST'

" Act, 2017,
4., The adjudicating authority vide his impugned order had found Lhét;-_
(i) ~ the interest'in re’siaect of credit of KKC availed, is Qhérgcable in those

cases where the lnput Tax Credit have been wr ongly availed and utilised butin - -
the present sﬁuatron, Lhe service provrder has not utilised the ITC, therefore,

the interest cannot be charged from them.

the project was under construction stage as on 01.07.2017 and the
pondent has bdrrectly availed the ITC on the inputs contained in the under

Struction buildings as they have paid GST on supply of services.

In view of the aforesaid grouhds, the adjudicating authority held that the
Respondent has correctly carried forward the ITC of Rs. 29,03,913/- in their
TRAN-1. The adjudicating authorrty had dc,cordmgly dlopped the proceedings

initiated agamst Lhe Respondent.

5. During Rev1ew of the ‘Impugned Order dated 17.11.2022 Lhe department has

observed that the 1mpugned order is not legally tenablc and proper on the following

grounds:

- that the adjudzcatmg authorzt Yy has simply accepted the contentlons of the
" noticee that they have taken the eligible credit of Rs. 29,03,913/-, taken in

table No 7 of TRAN-I and sunply accepted the notlc_ee reliance of OIA No.
AK/ADC/ GST/ 522/ RGD-APP/2021-22 dt -31.12.2021 in the case of M/s

Godrej Greenview Housing Ltd. wherein it was held that credit on inputs TMT"

2
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™ bars held in stock and/or used in the under construction building(WIP)as on
appointed date of 01.07.2017 is eligible credit under Section 1 40(3) of CGST

Act, 2017 and held that the appellant has correctly transited the ITC to the
GST regime;

- It appears that the adjudicating authority has not correctly appreciated the Section
140(3) of the CGST Act, 2017;

- The contention of the assessee does not appear to be correct as a building under
construction being attached to earth cannot be called "goods" in terms of definition
as per Section 2(52) mentioned above and in terms of various case laws under

erstwhile Central Excise Act, 1944;

- the condition no. (v) as mentioned in Section 140(3) has also not been Sfulfilled. It
may be noted that the registered person who is eligible for any abatement under

, this Act (CGST Act) cannot claim the above said Credit on input contained in their
% Doy

)
“gp. CENTQ“

buildings which is an immovable property. Therefo_ré, in view of above criteria
mentioned in Section 17 of the CGST Act, 2017, thé decision of the adjudicating
authority that the noticee has ,correétl;j availed the transitional credit of Cement
and TMT Bars used in the construction of Building, does not appear to be legal and

proper;

- the adjudicating authority should have considered the Section 17 of the CGST Act,
2017 which clearly restrict the eligibility of input tax credit in the case of
inputs/input services used for construction of an immovablle property (other than
plant or machinery) and should have confirmed the demand of input tax credit of

Rs. 29,03,913/- made in the show cause notice;

- they further pray to set aside the No.WS07/O&A/GST/OIO- 07 dated 17.11.2022;
passed by the Assistant Commissioner, Commissioner, CGST, Div-VII, Ahmedabad

South,

Personal Hearing:

6. Personal Hearing in the matter was fixed/held on 21.11.2023 wherein
Mr. Nirav Pankaj Shah, Advocate appeared on behalf of the Respondent and stated
that TRAN-1 is filed for the services provided for under construction buildings. The

appecal of the department is mainly on the ground that TRAN-1 credit is not

3
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admissible since the same is availed on imimovable property, which is a mis

interpretation of the law. . He further submitted Lhat the appeal is filed on ST-4

u
therefore on technical ground also Dcpartmental Appeal is not mamtamdbl

18

further submltted addluonal submissions and requcsted to reject the Departmental

Appeal.’ Accordmgly, the Respondent has Submltted their reply/submissions dated
nil as under -

X
(2

2,
9w

*,
+

9,
o

3,
000

The Respondcnt placed reliance on Lhe OIA passed by the Additional
Commls%mncr CGS’I‘ Raigad in case of I\/I/s (:ocqu Greenview Housing
Ltd. wherein under the similar circumstances. the input tax credil was

allowed to be transitioned and that order was upheld by the Commissioncr

-(Appeals) in favour of the assessee;

The ddledlCdLll’lg authority has correctly 1ssued the OIO dated 17.11.2022
which is legally valid and correct. There is' no substance in the appcal filed
by the Reven‘ue “Department  on the 'following grounds which are
1ndependcnt dl’ld without prejudice to each other; _ .
The appcal filed by the department is in form ST-4 which is a foxm of fllmq
the appeal belore the Commissioner (A). Howcvu, in the present maltter
the d1spute is pertammg to a period from July 1st 2017 and therefore
pertammg to GST. The revenue dc-,partnmm has [iled the prc,sem_ appeal
under the incorrect law and incorrect forri; ‘

The revenue department cannot approbate and reprobate for the samc
issue. The Respondent is engaged in providing construction services; in
service tax regime also the. Respondent was eligible to claim cenval credit
of eligible inputs, input services and capital goods and similarly in GS'l
regime the RCSpOl‘idCl’lt is eligible to claim input tax credit of eligible
inputs, input services and capital goods. Once the services provided are

considefed. as a taxable service liable to GST then at the same time the

‘revenue -cannot contend that the stock held by the . Respondent is

immovable properties.

The revenue departmcnt has no authorny to recover trdl‘lbll.lOl’lal credit

" under Section 73 of the CGST Act, 2017 ‘As. per the statutory provisions

that the recovery proceedmgs can be initiated only in a case where the tax
has not been, paid or short paid or crronedusly refunded, or wherc input
tax credit has been wrongly availed or utilized for any reason. Therclore il
is necessary to understand that whether the transitional credit would be
covered within the meaning of input tax credit.

Appellant cited the case law of The Hon’ble Jharkhand High Court in case
of Usha Martin Ltd. in their favour where as it stands today and is clear

that for transitional credit proceedings cannot be initiated under Section
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73 of CGST Act, 2017 and the appeal filed by the department is liable to be
~ dismissed. | -
# Since no recovery proceedings can be initiated there is no question of -
levying interest under Section 50(3) of the CGST Act, 2017 and jo_enalty
under Section 125, which is general in nature, |

Discussion and Findings :

7. I have carefully gone through the facts of the case, grounds of
appeal, submissions made by the ‘Respondent’ in' the Appeals Memorandum as
well as through additional submission’s and documents available on record. It
is obscrved that the Respondent had availed the transitional credit ol Total
29,03,913/- by filing TRAN-1 in their electronic credit ledger in respect of
inputs viz. cement, steel bar, etc heid in stock on appointed day and which are
contained in their semi-finished ard finished goods, under the provision of
Scetion 140(3) of CGST Act, 2017. -

8. - Show Cause Notice was issued to the Respondent in this regard.

eafter, the Adjudicating Authority has® passed the impugned  order on
2022 and dropped the proceedings initiated against Respondent vide OIO
WSO7/O&A/GST/OIO'»'O?//-\C—RAG;/:2022—'_23 ~dated : 17.11.2022.

dingly, the appellant/department has preferred the present appeal.

9(i). In this case, the transitional credit of Rs. 29,03,913/- availed by the
‘Respondent on the inputs contained in semi-finished or finished goods held in
stock on Lthe appointed day was held inadmissible and ordered for recovery, It
is observed that transitional credit availed by the Respondent was held
inadmissible under Section 140 (3) of CGST Act, 2017. For better appreciation
of facts, I refer to Section 140 (3) of CGST Act, 2017 as under:

Section 140 (3) of CGST Act, 2017:-

A registered person, who was not liable to be registered under ‘the existing
law, or who was engaged in the manufacture of exempted goods or provision
of exempted services, or Who was providing works contract service and was
availing of the benefit of Notification No. 26/2012-Service Tax, dated the
20th June, 2012 or a first stage dealer or a second stage dealer or a
registered importer or & depot of a manufacturcr, shall be cntitled to take, in
his electronic credit ledger, credit of eligible duties in respect of inputs held
in stock énd inputs contained in semi-finished or finished goods held in
stock on the appointed day, within such time and in such manner as may
be prescribed, subject to] the following conditions, namcly:—

(i) such inputs or goods arc used or intended to be used for making

taxable supplies under this Act;
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. . ‘ ; T »'{w.-e-""
(i)  the said registered pe@t-"c‘)?@ g lmble for input tax credit on such

Rt x‘~

|
]
|
P
i

- inputs under this Acf, ‘?‘ |
(i) the said registered person is in possession of invoice or other
prescribed documents evidencing payment of duty under the existing
law in respect of such inputs; | | | ‘
(iv)  such invoices or other preserlbed documents were issued not earlier
than twelve months 1mmed1ately pr ecedlng the appomted day, and

(v) the suppher of services is not ehglble for any abatement unde1 this
Act : ' ‘ '

Q(id): As the supply of service in relation to .construction of residential
~complex also involves _trah_s_fer of "land/ undivic.le‘d-sharve of land" which do not
attract-GS'l,, the value Qf-stlc.h land/ undivided share of land shall be deemed
to be I/Sfd of the total amount charged for such supply. As such GST on
Residential Complex |for which a ‘part or total
consideration is.received prior to issue of a completion/occupancy certiflicate
or its [irst occupancy, whichever .is earlier|, shall be 2/3rd of the total
consideration charged for such supply (thus GST payable on a Flat/House/
Complex would works out to be 12% of the total consideration inclusive of the
value of land/ undivided share of land). As such ITC claimed of Rs.
29,03,913/- on the inputs contamc,d in their finished 0oods or semi-finished

goods (i.e. building under development) held in ‘stock on the appointed day is

found to be admissible as’ per condition mentioned at above
ition (v) of Section 140(3)'.0'f the CGST Act,2017.
\
TIOf). It is seen that "in the case of M/s R.B. Construction Company
01_9,(23) G.S.T.L. 429 (App. A.A.R.-GST), App‘ellate'Authori{cy For Advance
Ruling Under GST, Gujarat, has held as under:-
10.6 Section 2(52) of the CGST Act, 2017 and the GGST Act, 2017
defines the term 'goods' as cvery kind of movable property other than

money and securities but includes actionable claim, growing crops, grass

dnd things attached to or forming part of the land which are agreed to be

seveled before supply: or under a contract of supply 'l‘he work of the
appellant falls within the deﬁmtlon of . wmke contract' as given under
Section 2(119)»_of'th_e-- C(.rST. AeL, 2017 and the (;Qb’[‘ Act,. 2017,

Therefore, even if the contract of the appellant was on work-in-process

‘ stage_'on the appointecl'- day, the same would not be covered within the
terms ‘semi-fillished*' cor [ihished goods' as the term 'goods' covers

movable property and not immovable property.
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“10(id). In view thercof, the Respondent is not entitled to avail input tax
credit in respect of inputs held in stock and inputs contained in semi-finished
or finished goods held in the stock under scctions 140(3) of the CGST Act,
2017. As per Section 2(89) of the CGST Act, 2017, inputs means any goods
other than capital goods used or intended to be used by a supplier in course of
furtherance of business. Whereas as per Section 2(52)of the said Act "Goods"
means every kind of movable property other than money and securities but
includes actionable claim, growing crops, grass and'things attached to or

forming part of the land which are agreed to be severed before supply or under

a contract of supply.

11, I further refer the letter F.N0.381/274/2017, dated 27-2-2018 issued
by the Directorate General of Audit, New Delhi. The said letter was issued in a
casc of M/s. ABC wherein it was noticed during. the audit that the said
assessec has taken transitional credit of inputs (bricks, TMT .bars and rods,
cement etc) held in stock as on 30-6-2017 as well as on inputs contained in
their building under development. The DG (Audit), referring to the provisions of
Scction 140 (3) of CGST Act, 2017 clarified as under;

As per Section 2 (59) of the said Act, ‘inputs’ means any goods other than
capital goods used or intended to be used by a supplier in course of

furtherance of business. As per Section 2 (52) of the said Act, "Goods’

J forming part of the land which are agreed to be severed before supply or

under a contract of supply. M/s. ABC referred to Section 140 (3) of the

CGST Act, 2017 and submitted that they availed the credit of Rs.59.24
lakh in Tran 1 against the inputs contained in their finished goods or semi
finished goods (i.e. their buildings under development) held in stock on the
appointed day. The contention of the assessee does not appear to be
correct as a building under construction being attached to earth cannot be
called ‘goods’ in terms of definition as per Section 2(52) mentioned above
and in terms of various case laws under erstwhile Central Excise Acl,
1944. Therefore it is appears that in the case of building construction, the
transitional credit of inputs already used in construction and contained in
WIP as on 30-6-2017 is not admissible.

12(i). In view of above, the provisions of Section 140(3) of CGST Act, 2017
allows transitional credit of inputs contained in semi-finished and finished
goods in stock as on appointed day only to the specified class of persons.
However, clarification issued by DG (Audit) categorically rules out transitional

credit of inputs already used in construction of building in stock and contained

“*means every kind of movable property other than money and securities but

includes actionable claim, growing crops, grass and things attached to or

"
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in work in progress as on 30-6-2017 on the grotmd, that such buildings does
not fall under the definition of: ‘gbié é‘?ﬁﬁ’gf%ﬁ‘ under Section 2(52) of CGST Act,,

2017 under whlc,h ‘goods’ is deﬁned 15 mean only movable ploperty

'12(11)‘ Conourrent"reading‘of Section 140(3) of CGS"I‘ Act, 2017, Section
2(52) of CGST Act, 2017 and clarification 1seued by DG (Audlt) leads Lhat the
term ‘goods’ given under Sect1on 140 (3) of CGS’I Act, 2017 means every kind
of movable property. Therefore, to quahfy for avalhng transitional credit of
eligible duties of input containeri n—i semi-finished or {inished "goods’ in terms of
Section 140(3), such goods ought to be movable goods. In this ceise, trans.itional
credit of Rs. 29,08,913/- 'was. availed ohf inputs already used ‘in such
buildings/ structures and contained in under ' Construction .
buildings/structures (work-in-progress). Such 'builelings/structurcs are
undoubtedly immovable ‘goods. Since Section 140(3) read with Section 2(52)
allows trer1lsiti011al'credit only on inputs used fiﬁiéhed /semi-finished goods of
‘movable nature, transitional- credit of Rs. 29,03,913/- availed o.n inputs used
in such buildings/ str'uctures is not admissible. The registered person who is
eligible for -any.\abatemeﬁt under CGST Act cannot claim the credit under

reference in view of the condition (v) of S'ection 140(3) of CGST Act, 2017.

13. The. interest is levied on “ineligible ITC availed and Lrtilized” under
Section-50 of CGST Act, 2017 Therefore, interest is leviable‘ in the present
case. The Respondent is also hable for penalty under Sec,t1on 125 of CGST Act,
2017 for contravention of the provisions of Section 14Q of CGST Act, 2017.-

Hence, penalty is also imposable upon the Respondent.

14. | ‘In view of above discussions, the appeal filed by the
‘Departmem/Appcllant’ is allowed and the 1rnpugnod order passed by the

adjudicating authonty is set aside.

TR AGARIE SR TS eI T T RIS IR ST o TR aTSITeTE |

The Appeal filed by ‘Department’ stand disposed off in above terms.
, ; ) ;
M
(Adesh Ktiﬁ?%r J a1¥1
Joint Commissioner (Appeals)

/] Attested // Date .11.2023

QB\AQAW \/

: (Viiax lakghmi V)
Supenintendent (Appeals)
Central Tax, Ahmedabad.
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3y R.P.AD.
TO, . 5 . .

To,
The Assistant / Deputy Commissioner, Appellant
CGST, Division — VII, Ahmedabad South.

o,

M/s. Dharti Madrid County LLP
311, Iscon Mall, Above Star India Bazaar
Jodhpur, Satellite, Ahmedabad-380015.

Copy_to:

I.  The Principal Chief Commissioner of Central Tax, Ahmedabad Zone,
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.

3. The Commissioner, CGST & C. Ex., Ahmedabad-South.

4. The Dy./Asstt. Commissioner, CGST, Division-VII,, Ahmedabad South.
5. The Superintendent (Systems), CGST Appeals, Ahmedabad. '

H—"=Guard File.
7. P, File,




